STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19, 133

)
)
Appeal of )

| NTRODUCTI ON

The petitioner appeals a decision of the Departnent for
Children and Fam lies, Child Devel opnent Division (CDD
formerly SRS) denying an extension of a variance it had
granted to the petitioner regarding her eligibility for child
care subsidy benefits. The issue is whether the Departnent
abused its discretion in not granting the petitioner a
continuing exception to its usual policy of disallow ng any
subsi dy based on a parent's attendance in graduate school.

The pertinent facts are not in dispute.

FI NDI NGS OF FACT

1. The petitioner first applied for subsidized day care
in July 2003. This was based on the petitioner expecting the
birth of her child, who was born in August.

2. The petitioner lives with her husband and the child.
The petitioner is an undergraduate student at the University

of Vernmont. Her husband is a graduate student at the sane
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university. The petitioner was recently granted U S.
citizenship.

3. The petitioner's husband is currently a registered
alien. Hi s present immgration visa requires himto maintain
his student status and limts his enploynent to a certain
nunber of hours and only through the university where he is
st udyi ng.

4. The famly's income appears to render them
financially eligible for a child care subsidy. However, the
Department's regul ations (see infra) do not allow subsidies
for parents with undergraduate coll ege degrees who are
currently enrolled in graduate school .?

5. However, due to the legal limtations on the
petitioner's husband's ability to work, the Departnent, in
August 2003, granted the petitioner an exception to its
graduate student policy and allowed the petitioner a child
care subsidy in an amount of fifty percent of the usual
subsidy for a six-nmonth period. This exception was extended

until My 2004.°2

! The petitioner was recently found eligible for RUFA benefits. She has
al so applied for child care benefits through Reach Up. A decision on that
application is pending, and is the subject of a separate fair hearing.

2 The petitioner initially appealed the limtation of the exception to a
fifty percent subsidy, but in a decision March 31, 2004, the Board upheld
the Departnent's decision (see Fair Hearing No. 18,647).
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6. The petitioner requested a hearing in this matter
after the Departnent notified her in June that it would not
extend the exception beyond May 31, 2004. In a Comm ssioner's
Revi ew deci si on dated August 4, 2004, the Departnent expl ai ned
that its decision was based on "an increasing demand and
decreasing revenues" in the Child Care Subsidy Program

7. The petitioner maintains that if she has to limt or
term nate her graduate studies at this tine due to an
inability to find affordable child care, it could jeopardize
her continuing eligibility for the VSAC grant with which she

has been conti nui ng her undergraduate studi es.

CORDER

The decision of the Departnent is affirned.

REASONS
The regul ati ons adopted by the Child Care Services
Division require a recipient to nmeet income eligibility
requi renents and show a "service need" as a condition to
eligibility. CCS Regulation 4032. "Service Need" is defined
as foll ows:
A service need exists when child care is necessary to

support a goal of "self-support™ or "protection” or
"fam |y support”.
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It shall be assumed that each primary caretaker residing
in the child s hone is able and avail able to provide
child care unless a service need is established due to
one of the follow ng conditions:

a. Enpl oyment (i ncl udes sel f-enpl oynent)

b. Tr ai ni ng

C. | ncapacity
d. Requires Protective Services Child care
e. Determned eligible by risk factors for Fam |y

Support Child Care.
f. Seeki ng enpl oynent

Regul ation 4033, Child Care Services
Regul ations, Rev. 11/1/90

"Training" is specifically defined in the statute
authorizing child care services at 33 V.S. A 8 3511(6) as "an
activity, approved by the comm ssioner or the comm ssioner's
designee, which is likely to lead to enploynent or required to
mai ntai n enploynent”. In the regul ations, the conm ssioner
has approved the following activities:

Any activity which, in the opinion of the Comm ssioner or

her/his designees, is likely to lead to enploynent wthin

one year of conpletion of training or which is required
to mai ntain enploynment. Approved training prograns

i ncl ude:

1. Work training prograns sponsored by the Departnent
of Social Welfare;

2. Wor k experience or work study prograrns;
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3. H gh School (public or private);

4. Col | ege;

5. Adul t Basic Education (ABE);

6. Job Training Partnership Act Prograns (JTPA);
7. Start-Up sel f-enploynent activities;

8. O her training prograns approved by the Comm ssioner
or her/his designee.

CCS Regul ation 4031

In several past Fair Hearings (including one that
involved this famly) the Board has agreed with the
Department's interpretation of the above regul ations as
excl udi ng graduate prograns of study and it has upheld the
Departnment’'s exercise of its discretion to exclude such
prograns based upon the need to conserve limted resources and
the fact that graduate degrees generally are not needed to
obtain enploynent. 1In light of the above, it cannot be
concl uded that the Departnent is abusing is discretion in
refusing to extend the petitioner's fifty percent subsidy as
an exception to its usual policy.

This is a household in which both parents are post-
secondary students. Although the petitioner, as an
under graduat e student, has a "service need" under the above

regul ati ons, and even though it appears that her husband
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presently is unable to work nore hours, unlike nost other
famlies one parent is on the verge of obtaining a graduate
degree and the other an undergraduate degree. It is
reasonabl e to expect that once the petitioner's husband
obtains his degree he wll have consi derabl e earning
potential. Under these circunstances, it does not seem
contrary to the purposes of the child care subsidy programif
the petitioner were forced to tenporarily cut back on her
col | ege education in order to provide additional inconme for
the famly until her husband can conpl ete his program of
graduate study. Even if such a tenporary reduction or
termnation of her studies m ght cause her to | ose her study
grant, it is entirely reasonable for the Departnent to
conclude that the longer-termfinancial prospects for this
famly are far brighter than nost in its subsidy program

Al t hough one can synpathize with the petitioner's
di  enma, inasnuch as it cannot be concluded that the
Departnent's decision in this nmatter constitutes an abuse of
di scretion, the Board is bound to affirm 3 V.S. A § 3091(d),

Fair Hearing Rule No. 17.
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